As we emphasized in Pasula, and recently
ra-emphasized in Chacon, the operator must
prove that it would have disciplined the miner
anyway for the unprotected activity alone.
Ordinarily, an operator can attempt to demon-
strate this by showing, for example, past
discipline consistent with that meted out to
the alleged discriminatee, the miner's unsatis-
factory, past work record, prior warnings to
the miner, or personnel rules or practices
forbidding the conduct in question.  Our func-
tion is not to pass on the wisdom or fairness
of such asserted business justifications, but
rather only to determine whether they are cred-
ible and, if so, whether they would have moti-
vated the particular operator as claimed.

Mr. Cox's Protected Activity

Section 105(c)(l) prohibits a mine operator from dis-
charging a miner, or otherwise discriminating against him for
making safety complaints to MSHA or to mine management.  That
section also prohibits a mine operator from discriminating
against a miner, or otherwise interferring with any of his
statutory rights under the Act.  A miner is protected against
any retaliatory action by the respondent because of any safety
complaints he may have made to MSHA or to mine management. He
is also protected against retaliation for exercising his sec-
tion 103 (g) right to request an inspection of the mine by MSHA
when he has reasonable grounds to believe that violations
exist in the mine.  Further, I believe that section 105(c)(l)
is broad enough to protect a miner against retaliation for
threatening to contact or inform mine enforcement agencies
about perceived safety violations in the mine.

It is clear that a miner has an absolute right to make
safety complaints about mine conditions which he believes
present a hazard to his health or well-being, and that under
the Act, these complaints are protected activities which may
not be the motivation by mine management for any adverse per-
sonnel action against him; Secretary of Labor ex rel, Pasula
v- Consolidation Coal Co., 2 FMSHRC 2786 (October 1980),
rev'd on other grounds sub nom. Consolidation Coal Co. v.
Marshall, 663 F.2d 1211 (3d Cir. 1981), and Secretary of
kabor ex rel. Robinette v. United Castle Coal Co., 3 FMSHRC
803 (April 1981).  Safety complaints to mine management or to
a section foreman constitutes protected activity, Baker v.
Interior Board of Mine Operations Appeals, 595 F.2d 746
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